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SUING MASTER AND SERVANT IN SAME 
ACTION AND EXEMPTING SERVANT 
FROM LIABILITY. 





New York Court of Appeals decides a 
case in which there would seem to be a 
lesson against the joinder of master and 
servant, as is frequently done in suits 
against foreign corporations so as to pre- 
vent removal to a federal court. Pangburn 
v. Buick Motor Co., et al, 51 N. Y. Law 
Journal 650, 105 N. E. —, 

It appears that a motor company, as the 
owner of an automobile, and its servant, 
who was driving it at the time of a col- 
lision, were sued for injuries arising out of 
a collision. There was a verdict against the 
company and in favor of the servant, and 
the motor company, only, appealed. The 
court said: 

“We think the verdict as a whole was 
equivalent to one finding no cause of ac- 
tion against the appellant. As has already 
been pointed out, the only claim of liabil- 
ity against it was based on the alleged 
negligence of its employee. ‘The primary 
and absolutely essential facts to be found 
by the jury before any liability could be 
visited on the appellant were that the driv- 
er of the machine was negligent and that 
the plaintiff was free from negligence. The 
two defendants did not stand on the same 
plane of liability as might sometimes hap- 
pen where an action had been brought 
against two alleged tort feasors and where 
a verdict might with entire propriety be 
rendered relieving either one and holding 
the other. The appellant’s liability was 
purely of a derivative or secondary char- 
acter on the theory of respondeat superior, 
and when the jury found that the employee 
was free from tortious conduct or that the 
plaintiff was guilty of contributory negli- 
gence, the facts were settled which neces- 
sarily led to a verdict of immunity so far 
as appellant was concerned, and the ver- 





dict should have been in its favor. There 
was then left no support for, or con- 
sistency, in a verdict against the employer. 

“When the jury took its improper and 
unwarranted course, nevertheless, of ren- 
dering a verdict against it, a situation was 
presented somewhat analogous to the one 
which arises where inconsistent findings 
have been made or where a jury has found 
a general verdict which is inconsistent with 
special findings, and in determining wheth- 
er the judgment is supported and author- 
ized, we think that the appellant is entitled 
to have applied the principles which give 
to an appellant the benefit of the most ad- 
vantageous of the inconsistent findings, 
(Whalen v. Stuart, 194 N. Y. 495), or 
which make the special findings superior in 
effect to the general verdict (Code, sec. 
1188), and thus to have the award of 
damages against it controlled by, and yield 
to, the verdict and findings that the facts 
did not exist which justified such an award 
of damages.” 


The court, thereupon; was confronted 
with the question of what to do with the 
case, the plaintiff not appealing from the 
verdict rendered in favor of the servant, 
and as to this it speaks as follows: 

“The Code provides that we ‘may either 
modify or affirm the judgment * * * ap- 
pealed from, award a new trial, or grant 
to either party such judgment as such par- 
ty would be entitled to’ (Code of Civ. Pro., 
sec, 1337). Treating the verdict as one in 
favor of the appellant, under the authority 
of this section, we doubtless would have 
the power, not only to reverse the judg- 
ment against it, but also to order one in 
its favor dismissing the complaint (Far- 
leigh v. Cadman, 159 N. Y. 169). 


“This, however, would result in depriv- 
ing the plaintiff of any opportunity for re- 
lief from an adverse verdict, and while we 
are now deciding, after careful considera- 
tion, that the verdict was unfavorable to 


him wherefrom theoretically arose the ob-’ 


ligation on his part to seek relief from it 
when it was rendered, still we think that 
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the situation presented by the action of the 
jury was so unusual and uncertain that 
practically it would be too harsh to charge 
him with this obligation and that a fairer 
result will be secured by simply awarding 
a new trial. 


“The judgment, therefore, should be re- 
versed and a new trial granted, with costs 
to abide the event.” 


For elasticity in relief, this would seem 
to come as near to what is done in English 
coufts as anything we have seen. It de- 
stroys the idea of a judgment being final 
when it is not appealed from, unless when 
the case is sent back, and so far as the ser- 
vant is concerned, a form may be resorted to 
of finding him liable as a predicate for a 
verdict against the master with no judg- 
ment, however, to be rendered on any ver- 
dict that may be entered against him. 


Furthermore, the court arguing out that 
inconsistency in a verdict as to one of two 
joint tort feasors, so far as either is con- 
cerned, stands on the same footing as in- 
consistent special findings of fact as to a 
single defendant, in their relation to the 
general verdict, is to carry something new 
into decision. And is it true that this is 
so? 

The whole view of the court seems to us 
wrong, because a verdict and the judgment 
thereon contain, in themselves, no neces- 
sary principle of logical consistency. If 
two or more joint tort feasors may all be 
sued, or one or more only may be sued, if 
is nothing to those who are held that the 
others are released, and therefore they who 
are held have nothing to do with a verdict 
releasing others except to appeal from it. 

In this case because a jury’s process of 
reasoning is faulty, so far as two independ- 
ent parties are concerned, the court says 
the verdict must be looked upon as “an en- 
tirety,” when it seems to us that it is not 
so to be regarded at all. The separate and 
individual liability of the two defendants 
was to be considered by the jury in this 








case and they could not join the two. 


All that a court has to do with a verdict 
of this kind is to see whether, if either 
defendant was sued alone, a finding either 
way would have evidence to support it, 
and the same rule should govern where 
they are sued together. If the law makes 
defendants joint tort feasors suable sep- 
arately, then the case is to be determined 
as if they had been so sued. 


For example, would it not be singular, 
if the servant had been sued first and a ver- 
dict had been rendered in his favor, for the 
master to be allowed to set up the judgment 
on that verdict as res judicata of the case 
against it? Where, we think, the court is 
in error, is in attaching to the verdict in 
favor of the servant an inference of law in 
favor of athird party. All of the inferences 
in a verdict exhaust themselves as between 
the immediate parties thereto, to-wit: the 
plaintiff and the defendant in the case—in 
this case the plaintiff and the separate de- 
fendant. Of course a judgment may have 
inferences in favor of a third party, but he 
must have relation by privity to the parties 
concerned. There is no privity in this case 
between the two defendants. 








NOTES OF IMPORTANT DECISIONS. 





COURTS—VENUE OF TRANSITORY AC- 
TIONS.—In Alabama there is a statute which 
provides that certain actions for injury “must 
be brought in a court of competent jurisdic- 
tion within the State of Alabama and not 
elsewhere.” In a suit brought for such an in- 
jury in Georgia, it was held that the entertain- 
ing of it does not deny full faith and credit to 
the Alabama statute. Tennessee Coal & C. 
Company v. George, 34 Sup. Ct. 687. 

Justice Lamar, speaking for the court, said: 
“Whether the ‘statute be treated as prohibit- 
ing certain defenses, as removing common law 
restrictions or as imposing upon the master a 
new and larger liability, it is in either event 
evident, that the place of bringing the suit is 
not part of the cause of action—the right and 
the remedy are not so inseparably united as to 
make the right dependent upon its being en- 
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forced in a particular tribunal. The cause of 
action is transitory, and like any other transi- 
tory action, can be enforced in any court of 
competent jurisdiction within the State of Ala- 
bama. But the owner of the defective ma- 
chinery causing the injury may have removed 
from the state and it would be a deprivation 
of a fixed right if the plaintiff could not sue 
the defendant in Alabama because he had left 
the state, nor sue him where the defendant or 
his property could be found because the stat- 
ute did not permit a suit elsewhere than in 
Alabama.” 


It was further said: “The courts of the sis- 
ter state, trying the case, would be bound to 
give full faith and credit to all those substan- 
tial provisions of the statute which inhered in 
the cause of action, or which name conditions 
on which the right to sue depend. But venue 
is no part of the right; and a state cannot 
create a transitory cause of action and at the 
same time destroy the right to sue on that 
transitory cause of action in any court having 
jurisdiction. That jurisdiction is to be deter- 
mined by the law of the court’s creation and 
cannot be defeated by the extra-territorial op- 
eration of a statute of another state, even 
though it created the right of action.” Justice 
Holmes dissents. 


This argumentation seems somewhat meta- 
physical. The language and intent of the stat- 
ute are plain, and, if the state can give the 
right of action, it would seem it could attach 
any conditions to its existence it sees fit. The 
case was said to be controlled by Railroad v. 
Sowers, 213 U. S. 55, where it was ruled in a 
transitory action based upon common law prin- 
ciples, a _ restriction of this kind was in- 
valid, and the claim that a common-law liabil- 
ity was there being enforced, Justice Lamar 
rather inconclusively answers that the common- 
law liability was a statutory liability in New 
Mexico, whose statute was being considered. 
The court spoke of a common-law action and 
it meant what it said. 





CARRIERS—LIMITATION OF LIABILITY 
FOR LOST BAGGAGE UNDER CARMACK 
AMENDMENT.—The supreme court has held 
that the principle in Adams Exp. Co. v. 
Croninger, 226 U. S. 491, as to limitation of lia- 
bility regarding freight, applies to baggage of 
a passenger, Pitney, Associate Justice, dissent- 
ing. Boston & M. R. Co. v. Hooker, 34 Sup. 
Ct. 526. 

In this case the schedules filed with the In- 
terstate Commission provided that: “Baggage 





liability is limited to personal baggage not to 
exceed $100 in value for a passenger * * * un- 
less a greater value is declared and stipulated 
by the owner and excess charges thereon paid 
at the time of checking the baggage.” The 
baggage lost in this case was proven to be 
worth nearly $2,000. The schedules showed a 
table of charges for excess weight and excess 
value. 


It was urged that the requirements of the 
Carmack Amendment that the carrier shall is- 
sue a bill of lading shows that it referred to 
freight and that a baggage check was not a 
bill of lading, but the majority decision said: 
“We do not think it was intended to require a 
departure from this (issuing baggage checks) 
practice when the matter was placed under 
regulation by schedules filed and subject to 
change for unreasonableness upon application 
to the Interstate Commerce Commission. Such 
checks are receipts and there is no special re- 
quirement in the statute as to their form.” 


Justice Pitney said: “The language of the 
enactment shows it was framed in view of the 
general and familiar practice of embodying in 
the receipt or bill of lading all the terms of 
the contract, including the valuation of the 
goods, and the rules and regulations for lim- 
iting the liability of the carrier. * * * I cannot 
agree that the statute leaves the carrier free 
to give a mere identifying token instead of a 
‘receipt or bill of lading.’ But if I am wrong 
in this, it seems too clear for argument that, 
so far as the carrier intends that any of its 
rules or regulations respecting its responsi- 
bility for the baggage are to be imported into 
the contract, it is incumbent upon it to set 
them forth plainly in a bill of lading delivered 
to the shipper or passenger.” 


This is weighty reasoning and the majority 
of the court are made to appear to require less 
in case of loss of baggage than in case of loss 
of freight. 


Justice Pitney further says: “The serious 
consequences of the present decision are suf- 
ficiently manifest. Heretofore shippers and 
passengers have been entitled to rest in the 
assurance that a common carrier who accepted 
their goods for transportation in the ordinary 
course of a carrier’s public employment, be- 
came responsible, without any express contract 
upon the subject, for the full value of their 
goods * * * unless there was a distinct under- 
standing to the contrary, participated in by 
shipper or passenger.” This, it is argued, is 
all changed. He must possess himself of the 
tariff schedules “with time enough to scrutinize 
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and skill enough to comprehend them,” but if 
he is not so possessed, it is not the carrier’s 
fault. 





INSURANCE—LIABILITY OF REINSURER 
ON ORIGINAL POLICY.—A very important 
English decision discusses the extent of the lia- 
bility of the re-insurer on the original policy. 
The books—and especially the text books— 
are particularly bare of instances or state- 
ments relating to the subject of re-insurance. 
For that reason the recent judgment of the 
Judicial Committee of the Privy Council of 
England in the case of Australian Widows 
Fund Life Assurance Society v. National Mu- 
tual Life Association of Australasia, is the 
more welcome on this account. After coming 
before three courts in Australia, in the course 
of which seven opinions were delivered, four 
one way and three the other, the decision of 
the high court of Australia was eventually re- 
versed by the Judicial Committee, and it was 
decided that the re-insurers were not liable. 
The Law Journal of London has the following 
to say of that decision: 


“The whole subject of re-insurance is diffi- 
cult. In some instances it has been laid down 
that there is a general rule to the effect that a 
re-insurer may rely on any defense which the 
original insurer might have relied on in con- 
testing the claims of the assured. Elsewhere 
the general rule is stated to be the other way 
—that the re-insurer is bound by a settlement 
bona fide entered into between the assured and 
the original insurer. There appears to be no 
general rule on the subject. A policy of re- 
insurance may embody a contract of indemnity 
merely, or it may embody an independent con- 
tract of insurance—it is really a matter of 
construing the particular policy. In the pres- 
ent case the contract was held to be one of 
insurance in the sense usually attached to life 
insurance, and a good deal turned on the man- 
ner in which the policy of re-insurance incor- 
porated by reference the terms of the original 
policy. The original policy was based on cer- 
tain statements of the assured which turned 
out to be false to his knowledge. Although 
the respondents considered it better to pay 
the claim rather than contest it, the appel- 
lants were held entitled to contest the claim 
against them under the re-insurance on the 
footing of the original policy being void by 
reason of the mis-statements, and they suc- 
ceeded in showing that the original Policy was 
void and the re-insurance policy also for the 
same reasons.” 





LIABILITIES AND DUTIES OF 
STREET RAILWAY COMPANIES 
WHERE CHILDREN ARE ON OR 
NEAR TRACKS. 


Preliminary Statement—One of the 
most frequent subjects of litigation in the 
trial courts to-day is that of the liability of 
street railway companies to persons who 
have been injured either while the relation 
of carrier and passenger exists or as a re- 
sult of the operation of the cars through 
the streets and highways. Of the latter 
class of cases ‘a large proportion is the re- 
sult of injuries to children and others who 
are under some mental or physical disabil- 
ity. In our large cities where many fam- 
ilies are housed within a small area and the 
numerous children do not possess the ad- 
vantages which the youthful population in 
the smaller suburban towns possess of hav- 
ing some convenient field or playground 
where they may enjoy their various games, 
they are of necessity, to a great extent, con- 
fined to the use of the streets, fraught with 
their various perils not only to adults in 
the exercise of vigorous, mental and phy- 
sical powers but also to those whose lot in 
life has not been so fortunate in these re- 
spects and especially to the youth who are 
non sui juris and who are limited to the 
streets for a playground. Owing to the 
frequent injuries sustained by the latter 
much hostility to street railway companies 
has arisen. Especially in some of our met- 
ropolitan centers do we find this condition 
of affairs and it is frequently manifested in 
some sections thereof by an exhibition of 
threatened, and in some cases of actual, 
violence against the employes who may be 
in charge of the car at the time of the un- 
fortunate occurrence, especially where the 
victim is a child. This hostile feeling ex- 
ists not only among the more ignorant class- 
es of the community but in some cases ex- 
tends to sections where the seeds of educa- 
tion and good citizenship have been sown 
and where we do not expect to find hyster- 
ical manifestations of feelings. This under- 
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current which often rises to the surface on 
such occasions is also frequently found to 
have influenced the verdict of the jury, 
either in their determination of the question 
of liability or upon the amount of the ver- 
dict rendered. It is doubtful whether there 
is any particular branch of the law respect- 
ing which more judgments have been re- 
versed than in that relating to the liability 
of street railway companies for injuries to 
persons using the public highways. It is 
of value, therefore to consider the few gen- 
eral principles which are controlling in this 
class of cases having special reference to 
injuries to children. 


Degree of Care Required—Various ex- 
pressions of the courts may be found in re- 
gard to the degree of care required where 
children are upon the streets, expressions 
which in fact tend rather to confuse than 
to clarify. Thus we find in different opin- 
ions statements that “ordinary care,’ 
“high degree of care,”? “highest degree of 
care,”* must be used. 


Notwithstanding that these various state- 
ments as to the degree of care required may 
each be a correct expression of the obliga- 
tion inforced yet they all practically amount 
to this that the person in control of the car 
should exercise such care as a reasonably 
prudent man would exercise if placed in 
the same situation and surrounded by the 
same conditions. What would be the re- 
quisite degree of care under one set of cir- 
cumstances would not be under another. 
What would be reasonable conduct on the 
part of a motorman where his car is pro- 
ceeding through a wide thoroughfare with 
children playing upon the sidewalk many 
feet distant would not satisfy the standard 
where the street is a narrow one and the 


(1) Hanley v. Ft. Dodge Light & Power Co., 
133 lowa 326, 107 N. W. 593, 110 N. W. 679, 4 St. 
Ry. Rep. 304; United Rys. & Elec. Co. v. Car- 
neal, 110 Md. 211, 72 Atl. 771; Galvestom City Ry. 
Co. v. Hanna, 34 Tex. Civ. App. 608, 79 S. W. 639. 

(2) Bergen County Traction Co. v. Heitman, 
61 N. J. L. 682, 40 Atl. 641, 11 Am. & Eng. R. Cas. 
(N. S.) 286, 4 Am. Neg. Rep. 511. 

(3) Murray v. Patterson Ry. Co., 61 N. J. L. 
301, 39 Atl. 648. 





sidewalk much nearer to the track. In such 
a case it is the proximity of the sidewalk 
to the track which bears upon the question 
of negligence in the- operation of the car 
and not the broad statement. that danger 
need not be anticipated where the child is 
playing upon the walk. So it is with other 
factors. Each case must depend upon the 
circumstances and conditions surrounding 
it and the question of negligence is to be 
determined by these circumstances and con- 
ditions and what a reasonably prudent man 
would have done if placed in the same sit- 
uation. 


It can readily be seen from the foregoirg 
that it is not necessary that the act should 
be wanton or willful in order to create a 
liability for the injury sustained,* though 
where the act was of such a character that 
it can be so characterized the jury might 
properly consider this in determining the 
question of damages. 


Duty as to Keeping Car Under Control 
and Stopping—Where children are upon 
the street through which a car runs the law 
imposes upon the motorman the duty of 
keeping the car under such control as a 
reasonably prudent man would exercise 
under the same circumstances and condi- 
tions. What would he a reasonable rate of 
speed and degree of control consistent with 
the proper degree of care required in some 
cases might, under a different state of facts, 
amount to negligence. Bringing the car to 
a full stop may, under certain conditions, be 
the only course which fulfills the require- 
ment set while in others it is only necessary 
that the car should be under such control 
that it may be brought to an immediate 
stop.® 


(4) Heinzle v. Metropolitan St. Ry. Co., 213 
Mo. 102, 111 S. W. 536. 

(5) Sheffield Co. v. Harris (Ala.), 61 So. 88; 
Chicago City Ry. Co. v. Tuohy, 196 Ill. 410, 63 
N. E. 907, 58 L. R. A. 270, affg. 95 Ill. App. 314; 
Danna v. City of Monroe, 129 La. 138, 55 So. 741; 
Gray v. St. Paul City Ry. Co., 87 Minn. 280, 91 
N. W. 1106; Simon v. Metropolitan St. Ry. Co., 
231 Mo. 65, 132 S. W. 250, 140 Am. St. .Rep. 498, 
7 St. Ry. Rep. 158; Cyston v. St. Louis Tr. Co., 
205 Mo. 692, 104 S. W. 109; Meeker v. Metropol- 
itan St. Ry. Co., 178 Mo. 173, 77 S. W. 68, 2 St. 
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While no hard and fixed rule can be 
stated as to the exact rate of speed at which 
a car may be run or as to the degree of con- 
trol which must be exercised where chil- 
dren are in the street yet there is a rule 
which may be applied equally well in every 
instance and this is that the motorman must 
cperate his car at that rate of speed and 
have it under such control as a reasonably 
prudent man would if placed in the same 
situation. The question of negligence must 
in each case be determined by the facts and 
circumstances as they existed at the time of 
the accident. Consideration must be given 
to such factors as the number of children 
upon the street at the time, their nearness 
to the tracks and, if upon the sidewalk, then 
the distance from there to the tracks, 
whether they were standing still at the time 
or running back and forth and if so in what 
direction with regard to the car. The age 
of the child injured may also be a fact 
bearing upon the question of negligence 
and contributory negligence. In viewof these 
various elements the conduct of the motor- 
man is to be weighed and the liability of 
the company is to be determined. If it ap- 
pears that, taking all the factors into con- 
sideration, he acted as a reasonably pru- 
dent man would have acted under the same 
conditions, then no recovery should be al- 
lowed. 


Motorman Cannot Speculate as to Con- 
duct of Child—It is not within the prov- 
ince of the motorman where a child is in a 
position of danger to speculate as to what 
the conduct of the latter may be. He has 
no right to assume, under such circum- 
stances, that the child will abandon such po- 
sition and proceed to one of safety and, re- 
gardless of the apparent peril, to continue 
to operate his car, acting upon such as- 


Rys. Rep. 537; Wagner v. Metropolitan St. Ry. 
Co., 160 Mo. App. 334, 142 S. W. 463; McFarlane 
v. Elmira W. L. & R. Co., 186 App. Div. (N. Y.) 
194, 120 N. Y. Supp. 292; Totarewicz v. United 
Traction Co., 220 Pa. St. 560, 69 Atl. 995, 6 St. Ry. 
Rep. 770; Galveston City Ry. Co. v. Hanna, 34 
Tex. Civ. App. 608, 79 S. W. 639; Mowrean v. 
Eastern Wisconsin R. & L, Co., 152 Wis. 618, 140 
N. W. 309. 





sumption. In other words, his belief as to 
what the child will do will not relieve him 
of his duty to exercise the required care 
and control over his car.® 


Duty of Motorman as to Keeping Look- 
out and Giving Warning.—It is the duty of 
the motorman to keep a careful lookout at 
all times to see whether a person is upon 
the tracks or by reason of his approaching 
them is in a position of peril. This applies 
alike in the case of adults and of children.’ 

The motorman is stationed upon the 
front platform of the car. It is his duty to 
manage the appliances provided for the pro- 
pulsion of the car through the streets. A 
proper performance of that duty carries 
with it the obligation to exercise his pow- 
ers of observation for the purpose of dis- 
covering whether children are in a perilous 
position upon or near the tracks. For the 
purpose of warning them the car is also 
usually equipped with a gong which it is 
the duty of the motorman to sound under 
such circumstances,* as where a school is 
being dismissed and a large number of chil- 
dren are coming upon the street.2 This 
placing of the gong upon the car may also 
be regarded as a recognition by the com- 
pany of the duty to keep a careful lookout. 

Child Suddenly Running Towards Track. 
—Accidents frequently occur as the result 
of a child suddenly leaving a place of safety 


(6) Citizens’ St. Ry. Co. vy. Hamer, 29 Ind. 
App. 426, 62 N. E. 658, 63 N. E. 778; Simon v. 
Metropolitan St. Ry. Co., 231 Mo. 65, 132 S. W. 
250, 140 Am. St. Rep. 498, 7 St. Ry. Rep. 158. 

(7) Hanley v. Ft. Dodge Light & Power Co., 
133 Iowa 326, 107 N. W. 304, 110 N. W. 579, 4 St. 
Ry. Rep. 304; Louisville Ry. Co. v. Bryant, 142 
Ky. 159, 134 S. W. 182; Band v. Citizens Ry. Co., 
146 Mo. 265, 48 S. W. 781; Bergen County Trac- 
tion Co. v. Heitman, 61 N. J. L. 682, 40 Atl. 641, 
11 Am. & Eng. R. Cas. (N. S.) 286, 4 Am. Neg. 
Rep. 511. 

(8) Murphy vy. Derby St. Ry. Co., 73 Conn. 249, 
47 Atl. 120; Consolidated City & C. P. R. Co. v. 
Carlson, 58 Kan. 62, 48 Pac. 635; Gray v. St. Paul 
City Ry. Co., 87 Minn, 280, 91 N. W. 1106; But- 
ler v. Metropolitan St. Ry. Co., 117 Mo. App. 354, 
93 S. W. 877; Byrnes v. Brooklyn H. R. Co., 148 
App. Div. (N. Y.) 794, 183 N. Y. Suppl. 243; 
Hoon y. Beaver Valley Traction Co., 204 Pa. St. 
369, 54 Atl. 270. 

(9) Consolidated City & C. P. Ry. Co. v. Carl- 
son, 58 Kan. 62, 48 Pac. 635; Hoon v. Beaver 
Valley Traction Co., 204 Pa. 369, 64 Atl. 270. 
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and darting upon the tracks. While a mo- 
torman may not speculate as to the course 
a child may pursue yet where he sees one 
at such a distance from the track as to be in 
no danger and there is no apparent inten- 
tion of the child to abandon that position, a 
failure to run the car at the same rate of 
speed as where one is dangerously near the 
track or to have the car under the same de- 
gree of control as would be required in the 
latter case will not constitute negligence.” 

Contributory Negligence of Child—The 
rule ordinarily stated as to the degree of 
care required of a child to free itself from 
contributory negligence is that it should ex- 
ercise such a degree of care as an ordinar- 
ily prudent child of like years and inteli- 
gence would under the same _ circum- 
stances.*? 

This doctrine is, however, questioned in 
New York in a recent decision in which it is 
said that the duty required depends upon the 
capacity of the particular child to appre- 
ciate danger and not on the abstract theory 
of the intelligence of a child of the same 
age.?? 

_Whether this departure from the general 
rule which is undoubtedly supported by the 
weight of authority will meet with approval 
in other courts is a matter of conjecture. It 
must, however, be admitted that there is 
much reason to support it. 

Howarp C. Joyce. 

New York, N. Y. 


(10) Perryman y. Chicago City Ry. Co., 242 
Tll., 269, 89 N. E. 980, affg. 145 Ill. 187; Cloud v. 
Alexandria Elec. Rys. Co., 121 La. 1061, 46 So. 
1017, 6 St. Ry. Rep. 303; Rollo v. City Elec. Ry. 
Co., 152 Mich. 77, 115 N. W. 727, 15 Det. Leg. N. 
148; Graham v. Consolidated Traction Co., 64 N. 
J. L. 10, 44 Atl. 964; Holdridge v. Mendenhall, 
108 Wis. 1, 83 N. W. 1109, 81 Am. St. Rep. 871. 

(11) Di Prisco v. Wilmfngton City Ry. Co., 4 
Pennew. (Del.) 527, 57 Atl. 906; Indianapolis St. 
R. Co. v. Schomberg, 164 Ind. 111, 72 N. E. 1041, 
3 St. Ry. Rep. 146; McLaughlin vy. New Orleans 
& C. R. Co., 48 La. Ann. 23, 18 So. 703; Colomb v. 
Portland & B. St. R. Co., 100 Me. 418, 61 Atl. 898, 
4 St. Ry. Rep. 11, 19 Am. Neg. Rep. 11; Burns v. 
Worcester Consol. St. R. Co., 193 Mass. 63, 78 
N. E. 740, 5 St. Ry. Rep. 454; Wise v. St. Louis 
Transit Co., 198 Mo. 546, 95 S. W. 898, 5 St. Ry. 
Rep. 611. 

(12) Grealish v. Brooklyn Q. C. & S. R. Co., 
130 App. Div. (N. Y.) 238, 114 N. Y. Supp. 582, 
affd. 197 N. Y. 640, 91 N. E. 1114; see also Cleve- 
land C. C. & St. L. Ry. Co. v. Miles, 162 Ind. 646, 
70 N EB. 985. 





SOLVING THE PROBLEM OF RE- 
FORM IN PROCEDURE. 





With the same joy that one lost in 
the blackness of midnight, greets the ris- 
ing of the sun, so are we inclined to re- 
joice at the prospect of an early solution 
of the vexed problem of reforming pro- 
cedure, a problem that has disturbed law- 
yers and perplexed legislatures for near- 
ly a century since the time when Eng- 
lish jurisprudence first began to emerge 
from the nightmare of common law tech- 
nicalities. 

David Dudley Field led the first de- 
termined and successful assault on the 
fabric of common law procedure, but so 
resistant was this wonderful system that 
it continued to live on, even in those 
states where it was said to have been 
stamped out, and it infected the new 
code rules with its own unbending and 
unyielding severity until the last state 
(code procedure) is worse than the first. 

Ever since Mr. Field tried his hand at 
the problem many others, far less capable 
than Mr. Field to handle the problem, 
have rushed in where angels have feared 
to tread and proposed changes and pan- 
aceas, only to witness their complete fail- 
ure and often only to leave the problem 
more complicated than before. The New 
York Code, with over 2,000 statutory 
rules, is the hideous hobgoblin of code 
procedure used so often to scare legis- 
latures, bar associations and laymen 
from any further tinkering with the sub- 
ject of procedure. 

Five years ago Mr. Thomas W. Shel- 
ton first proposed his plan for reform- 
ing procedure to the standing committee 
of the American Bar Association. It was 
not at that time well received, and the 
writer well remembers how Mr. Shelton 
drew him and others into a conspir- 


acy to begin a campaign of education 


among the lawyers of America and of 
the members of the American Bar Asso- 
ciation in particular. The idea to be cul- 
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tivated was that procedure was not a | to regulate pleading, procedure, and 


matter of substantial right and, therefore, 
not a proper subject for statutory legis- 
lation. That it did not even concern the 
remedy, but was merely a set of rules 
regulating the court in applying a rem- 
edy given by the statute and that these 
rules ought to be made by the courts and 
not by the legislatures. For, he argued, if 
made by the latter, the court cannot ig- 
nore them and thus they become techni- 
calities impeding justice. But if they are 
mere rules of court, they do not consti- 
tute substantial rights of the parties, and 
being elastic, the court can accommodate 
them in each case to serve the ends of 
justice. 


This idea we have pressed forward 
in these columns with as much enthusi- 
asm as we possess. Our personal asso- 
ciation with Mr. Shelton has inoculated 
us to some extent with the same germ 
of irrepressible optimism, with respect 
to the ultimate success of this idea that 
possesses Mr. Shelton and _ which led 
him to witness the complete success of 
his idea at the last meeting of the Amer- 
ican Bar Association at Montreal, when 
the Association indorsed his program by 
a large majority, and President W. H. 
Taft placed in his hands, as chairman of 
a special committee, the duty of pressing 
the new propaganda for reforming pro- 
cedure to a successful conclusion. 

The success of the English Judicature 
Act in practice and of the new Federal 
equity rules really hastened the adop- 
tion of this new idea of judge-made rules 
of procedure more than any other out- 
side contributory influence. 

The first act of Mr. Shelton’s commit- 
tee was to draw up a bill repealing sec- 
tion 914 of. the U. S. Revised Statutes 
and a bill known as House Bill No. 133, 
which contains the germ of the new idea 
as follows, to-wit: 

“A bill to authorize the Supreme Court 
to prescribe forms and rules generally 





practice on the common-law side of the 
Federal courts. 


“Be it enacted by the Senate and 
House of Representatives of the United 
States of America in Congress as- 
sembled, That the Supreme Court shall 
have the power to prescribe, from time 
to time, and in any manner, the forms 
and manner of service of writs and all 
other process; the mode and manner: of 
framing and filing proceedings and 
pleadings; of giving notice and 
serving: process of all kinds; of tak- 
ing and obtaining evidence; draw- 
ing up, entering, and enrolling orders; 
and generally to regulate and prescribe 
by rule the forms for the entire plead- 
ing, practice, and procedure to be used 
in all actions, motions, and proceedings 
at law of whatever nature by the district 
courts of the United States.” 


In the farthest reach of Mr. Shelton’s 
vision is the adoption by the United 
States Supreme Court of an ideal code of 
rules administering justice in federal and 
law courts. After the system has been 
thoroughly tried and tested in the fed- 
eral courts, the idea is that each bar as- 
sociation shall then endeavor to persuade 
its own legislature to quit tinkering with 
the subject of procedure and confer ab- 
solute authority to make rules govern- 
ing procedure on its highest appellate 
court. 

Mr. Shelton’s scheme then includes an 
annual conference of state and federal 
judges, from whose interchange of ex- 
periences will finally result, not only in a 
more perfect system of procedure, thor- 
oughly elastic and simple, as rules of 
court must necessarily make it, but prac- 
tically uniform as well, not only in all 
the state courts, but between state and 
federal courts as well. Surely a dream 
like this is worthy of the best efforts of 
any man’s whole lifetime. It seemed to 
us like a dream when we first heard of it, 
but it has been more than a dream ever 
since we learned to grasp the soundness 
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and sensibleness of the idea on which 
Mr. Shelton was working. And now, 
since men like Mr. Wm. H. Taft, Elihu 
Root, Alton B. Parker and others, have 
caught the vision, we are sure that Mr. 
Shelton’s dream has come true. 

On February 27, 1914, the Bill No. 133 
came up for hearing. Five lawyers spoke 
in behalf of the American Bar Associa- 


tion in support of the bill, to-wit: Wil-. 


liam H. Taft, Alton B. Parker, Elihu 
Root, James DeWitt Andrews and 
Thomas W. Shelton. 

In furtherance of our present intention 
to follow the fortunes of this new propa- 
ganda of the American Bar Association 
to its final triumph, we shall set forth 
the efforts and arguments made and ad- 
vanced from time to time in its support. 
Immediately following this article in this 
issue, therefore, we give the first of these 
arguments, to-wit, the arguments of Hon. 
William H. Taft, president of the Amer- 
ican Bar Association, Hon. A. B. Parker 
before the House Committee in support 
of House Bill No. 133. A. H. R. 








ARGUMENTS OF HON. WM. H. 
TAFT AND HON. ALTON B. 
PARKER IN SUPPORT OF THE 
AMERICAN BAR ASSOCIATION’S) 
PROGRAM FOR REFORMING 
FEDERAL PROCEDURE ON THE 
LAW SIDE. 





At a meeting of the Committee of the 
Judiciary of the House of Representa- 
tives on February 27, 1914, the. follow- 
ing proceedings took place, to-wit: 

The Chairman: The committee 
has met this morning, pursuant to a re- 
quest heretofore made by members. of 
the American Bar Association asking for 
a hearing on certain bills, particularly H. 
R. 133. 

It is with a great deal of pleasure that 
the committee will be glad to hear from 





Judge William H. Taft, president of the 
American Bar Association. 


Mr. Taft. Mr. Chairman and gen- 
tlemen of the committee, on behalf of 
the American Bar Association and for 
myself, I wish to thank the committee 
for their kindly permission for us to ap- 
pear before them to urge the adoption 
of a bill that we have great hope will, 
if passed, enable the Supreme Court to 
adopt a model form of procedure on the 
common-law side of the court. 


Under the existing statute, the Su- 
preme Court has already adopted 
amendments to the equity rules, acting 
under an authority that the statute gave 
them from the beginning, and the object 
of the bill, H. R. 133 is to give them the 
same permission with respect to the com- 
mon-law procedure. 


I am not going to dwell on the details 
of the bill, except to state that I think 
you might very well insert a section 
which would repeal anything in the stat- 
utes which would interfere with its evi- 
dent purpose; that probably would be its 
effect at any rate, but I think it would be 
wiser to make the provision so as to 
have no doubt about it. 


I presume there is no country where 
judicial procedure has made such an ad- 
vance as in England, and no country 
where there is such a dispatch of busi- 
ness as there is in England. It has been 
supposed that a great many provisions of 
the Constitution securing rights of in- 
dividuals interfered with the dispatch of 
business on the criminal side of the court, 
but if you will examine the British re- 
ports and the statistics you will find that 
while those same provisions protecting 
the individual exist there that exist here, 
nevertheless they are able to get through 
a murder case, which here would take 
three or four weeks, in three or four 
days, and with a very small number of 
judges, as compared to ours, they get 
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through with vastly more business per 
judge. 

There they have got the system by 
which the high court of judicature makes 
the rules of the courts, and they have 
adopted a very simple procedure in the 
preparation of equity and law rules. 
Judge Lurton went abroad for the pur- 
pose of studying the system there—it 
gave me great pleasure, as President, to 
give him letters of introduction—and he 
spent a good deal of time with the then 
lord chancellor and the lord justice and 
with the other judges who had to do 
with the making of the equity rules. 
The changes in the equity rules are based 
in a large measure on the information 
he got there, together with the assist- 
ance received by the court from the vari- 
ous committees in the various circuits. 
I doubt noc that the court would take 
the same course if you gave them the 
authority conferred in this bill. Of 
course it would help—I know the diffi- 
culty about getting any appropriation in 
a bill—to put in this bill a provision for 
an appropration out of which the Su- 
preme Court could pay a subordinate 
commission or officer who would do the 
routine work and then the court could 
act by way of supervision. 

There are a great many attacks on our 
judiciary. There are defects in the ad- 
ministration of justice in this country, 
undoubtedly, as there are in any admin- 
istration of justice under human auspices. 
You cannot have perfect justice; you 
cannot help it; but the trouble about 
most of the attacks on the administra- 
tion of justice, in my judgment, is that 
they are based on entirely wrong 
grounds. 

Now, what I hope will come from this 
bill is: In all of the states that have 
acted under constitutions that have not 
seemed to restrain them, the method of 
reform has been to unite law and equity 
in one form of action, and of course that 





is a reform. That is a reform which has 
been adopted in England, and that is a 
reform that takes out of the administra- 
tion of law one of the technicalities and 
one of the kinks that have interfered 
with the dispatch of business. The 
maintenance of the separate branches of 
equity and law in the procedure is, I 
think, a useless relic of the past in the 
Federal administration of justice that 
ought to be remedied in so far as form 
is concerned. Of course, speaking to a 
committee of lawyers, it is not necessary 
to point out that the merging of the two 
forms of proceeding cannot get rid of the 
substantial principles that constitute the 
important difference between law and 
equity. The rigidness of the common 
law and its inelasticity must continue to 
be modified by the rules of equity, 
but there is not the slightest trouble in 
mingling the two systems and in admin- 
istering equity and law in the same case. 
That is what ought to be done in the 
Federal courts. 


There has been an intimation in the 
Supreme Court decisions that possibly 
the statement in the Constitution that 
the judicial power of the United States 
extends to all cases in law and equity 
under the Constitution, has fixed upon 
the judicial procedure under the Consti- 
tution of the United States the mainte- 
nance of distinct and separate courts of 
law and equity. I think there are some 
obiter dicta in the decisions of the Su- 
preme Court from which that conclusion 
could be drawn, but the question has 
never come squarely before the court and 
under the influence of the experience in 
state courts in a single system, I believe 
the court would say that if you give them 
the authority it is quite within their pow- 
er and province to unite the two in one 
form of procedure under a proper sys- 
tem of rules. That is what I would like 
to have go into this act, but I have been 
long enough in Washington, and my ex- 
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perience, however lacking in some re- 
spects, is valuable in that, to know that 
what you want to do in getting legislation 
is to get as much as you can and not ask 
for too much and defeat the whole. 
Therefore, if we get this bill through, 
then we can go on and ask that there be 
submitted to the court the power to ad- 
just the two existing forms of procedure, 
so that we shall have only one form of 
civil action. 

Mr. Webb. In_ that _ connection 
I wish to say, as chairman of the sub- 
committee which considered the bill H. 
R. 4545, of which Judge Clayton is author 
and which was favorably reported and 
which is indorsed by the American Bar 
Association, that it provides that when 
a suit is brought on the equity side that 
should have been brought on the law 
side, the court shall have the power to 
transfer it. 

Mr. Taft. Yes, sir; I have seen 
that. Of course, that is a very substan- 
tial step in remedying the inutility of the 
difference. But I have been very hope- 
ful that ultimately you would come to 
the view, after you pass this bill, that 
you might go all the way and give to 
the Supreme Court the opportunity to 
make rules uniting the two. I presume 


in North Carolina you have a union of 


the two and you have not any embar- 
rassment.or difficulty? 

Mr. Webb. None whatever, sir. 

Mr. Taft. We should have just as 
good a ‘procedure iri the Federal courts 
as elsewhere. So much for this bill, gen- 
tlemen. 

Mr. Shelton, who has devoted so much 
time as the head of the committee of the 
American Bar Association having this 
bill in charge, will doubtless explain to 
you the statutes that ought to be re- 
pealed, either impliedly or expressly, in 
order to make the functions and author- 
ity of the Supreme Court in this case 
as broad as you can. I am not going to 





stop to discuss the details, because I 
have not had recently the opportunity 
to familiarize myself with the various 
sections or to assist the committee in 
that regard. I only want to say that the 
American Bar Association, so far as I 
know its opinion, is very strongly in 
favor of this bill and regards it as an im- 
portant step forward. | 

The Chairman. Judge Alton B, 
Parker is present. The committee will 
be glad to hear from him. 

Statement by Mr. Parker: 

Mr. Chairman. I shall not take your 
time by making an address. The subject 
has been most admirably treated and ex- 
hausted by Judge Taft, who does have 
the right to assume that the members of | 
this committee and every good citizen 
of the United States are his friends, and 
he ought to know that we all appreciate 
the fact that since his service has ended 
as President of the United States he has 
given himself to the public service in a 
private way in such measures as has no 
other man wthin my recollection, and 
we are grateful to him for it. 

I came here not to speak, but merely 
to represent the New York State Bar 
Association, of which I am the president, 
because it seemed tc me that the testi- 
mony of these 3,500 experienced men 1s 
worth far more to you and is of far great- 
er value than any suggestion that a sin- 
gle individual may make. There is an 
ideal connected with this question 
which reaches out far beyond a change 
in practice. It is, perhaps, quite as con- 
venient for our people at home, now that 
they are accustomed to the present prac- 
tice, to get along with it as it is, but it 
is far from ideal. It is a most embarrass- 
ing practice, as all of you have found out 
whenever you had occasion to go into 
the Federal courts of other states hav- 
ing a practice different from your own. 
It is practically impossible for you to 
get along without the aid and assistance 
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of a lawyer familiar with the practice in 
the local district. There is no reason 
why it should be so. There is every rea- 
son why there should be uniformity, ab- 
solute uniformity, in the system of prac- 
tice in the Federal courts. I do not mind 
saying that to many there is another 
practice ideal which it is hoped this pres- 
ent step will lead up to—procedure reg- 
ulated by court rules all over this coun- 
try instead of by statute. By that I mean 
a uniform practice modeled by the state 
courts upon the rules adopted by the Su- 
preme Court of the United States. It 
is not to come in your time or mine, but 
nevertheless it is an ideal which should 
be reached in the future and one toward 
which, as good lawyers and good citi- 
zens, we should contribute our mite, al- 
though we never expect to receive any 
benefit from it whatever. 








PROCESS—ATTENDING JUDICIAL PRO- 
CEEDINGS. 





POWELL, et al. v. PANGBORN, et al. 





Supreme Court, Appellate Division, Second De- 
Partment. February 6, 1914. 





A nonresident creditor coming into the state 
to attend a creditors’ meeting before the referee 
in bankruptcy is exempt from civil process, 





PUTNAM, J. (1) A _ nonresident creditor 
coming to New York to attend a creditors’ 
meeting in bankruptcy before a register, under 
the act of 1874 (chapter 390, 18 Stat. 178), is 
exempt from civil process. Matthews |v. 
Tufts, 87 N. Y. 568. Hearings in bankruptcy 
before referees under the present act of 1898 
are judicial, so as to protect an attending 
creditor from being subjected to the service of 
process. Morrow v. U. H. Dudley & Co. (D. 
C.) 144 Fed. 441. The bankrupt himself, at- 
tending a hearing before the referee as a party 
or a witness, is privileged from arrest and 
from service of state court process. Gold- 
smith v. Haskell, 120 App. Div.. 408, 105 N. Y. 
Supp. 327. In Netograph Mfg. Co. v. Scrug- 
ham, 197 N Y. 377, 382, 90 N. E. 962, 27 L. R. 
A. (N. S.) 333, 184 Am. St. Rep. 886, a citizen 
of Ohio, who had been arrested in this state 
and admitted to bail, and had then returned 





home, but afterwards came here to attend the 
trial of an indictment against him, was re- 
garded as in this jurisdiction “constructively 
in the custody of the law,” and therefore not 


‘ privileged from service. 


(2-5) The defendants here were, respectively, 
president and vice-president of a local corpora- 
tion which had been adjudicated bankrupt by 
the United States District Court for the South- 
ern District of New York, with an order of 
reference to one of the referees in bankruptcy. 
Both defendants resided in Hagerstown, Md. 
The moving papers do not disclose the form 
of this order of reference. But the General 
Orders, with the General Forms, in  bank- 
ruptcy, having been adopted and promulgated 
by the United States Supreme Court, in pur- 
suance of section 30 of the Bankrupt Act (Act 
July 1, 1898, c. 541, 30 Stat. 554 [U. S. Comp. 
St. 1901, p. 3434]), have the force of law (Col- 
lier on Bankruptcy [9th Ed.] p. 572), and are 
therefore to be judicially noticed (Caha v. 
United States, 152 U. S. 211, 14 Sup. Ct. 513, 
$8 L. Ed. 415; Chamberlayne on Evidence, 
§ 652). 

General Form 14 prescribes the wording of 
the order of reference, which directs the bank- 
rupt to attend before the referee at the first 
meeting. Collier, p. 1120. It is not shown that 
any subpoena to attend had been served upon 
either of the defendants, or upon any of the 
corporate officials. The officers of such a cor- 
poration represent it, and may be required to 
submit to examination at this first meeting. 
Collier on Bankruptcy, 453. While the officials 
of a bankrupt corporation are under a duty to 
attend the creditors’ meeting, so that if the 
president or vice-president remained absent 
they might perhaps be put to inconvenience, 
any compulsion by contempt proceedings 
seems to require that such an officer should 
be regularly served with a subpoena, and paid 
his witness fees, including mileage. Bankrupt 
Act, § 7. The affidavit of Mr. Thomas Pang- 
born shows that he had been examined as a 
witness before the referee, and that on this ad- 
journed day of the first meeting, while both 
defendants were still in the office of the ref- 
eree in bankruptcy, they were served with the 
summons in this action. 


As these appellants came before the referee 
although not personally named in the order 
of reference, and without subpoena, their at- 
tendance must be deemed voluntary. They 
were in no respect in the custody of the law, 
like a person extradited, or one arrested and 
released on bail. The order of reference noti- 
fied them to appear, but it was no more com- 
pulsory in effect than a notice of taking depo- 
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sitions before a notary public, under Rev. St. 
U. S. § 863 (U. S. Comp. St. 1901, p. 661). A 
nonresident litigant induced to come within 
this state to attend the taking of such a deposi- 
tion is privileged from service of process. This 
exemption is not simply personal, but, as de- 
clared by Maynard, J., is “the privilege of the 
court, and is deemed necessary for the mainte- 
nance of its authority and dignity and in order 
to promote the due and efficieut administra- 
tion of justice.” Parker v. Marco, 136 N. Y. 
585, 589, 32 N. E. 989 (20 L. R. A. 45, 32 Am. 
St. Rep. 770). — 

Public policy and comity towards the fed- 
eral courts charged with the administration of 
the Bankrupt Law require that the parties 
litigant, as well as witnesses, who come to par- 
ticipate in the bankruptcy meetings and hear- 
ings before referees, should be free from in- 
terference by service of process from the state 
courts. 

The order appealed from should be reversed, 
with $10 costs and disbursements, and the 
motion to vacate the service granted, with $10 
costs. All concur. 


Note.—Reason of the Rule Exempting Non- 
Resident Witness or Suitor from Service of 
Process—In New .York case referred to in 
the opinion it is said: “From the earliest times 
it has been the policy of the common law that 
witnesses should be produced for oral examina- 
tion and that parties should have full opportun- 
ity to be present and heard when their cases are 
tried. It is in furtherance of that policy and the 
due administration of justice that suitors and wit- 
nesses from abroad are privileged from liability 
to other criminal and civil prosecution, eundo, 
morando et redeundo. It is not a natural right, 
but a privilege, which has its origin in the ne- 
cessity for protecting courts from interruption 
and delay and witnesses or parties from the 
temptation to disobey the process of the courts.” 
Netograph Mfg. Co. v. Scrugham, 197 N. Y. 377, 
oo N. E. 8&2, 27 L. R. A. (N. E.) 333, 134 Am. 
St. Rep. 886. 


But this case argues that the reason of the 
rule fails “when a suitor or witness is brought 
into the jurisdiction of a court while under ar- 
rest or other compulsion,” as for example where 
he is brought in under extradition proceedings. 
Peaple ex rel Post v. Cross, 135 N. Y. 536, 32 
N. E. 246, 31 Am. St. Rep. 850. And the prin- 
ciple of this exception extends to one under bail, 
because: “When bail is given the principal is re- 
garded as delivered to the custody of his sure- 
ties. They may pursue him into another 
state, may arrest him on the Sabbath, and, if 
necessary, may break and enter his house for that 
purpose.” Taylor v. Taintor, 16 Wall. 366, 21 
L. ed. 287. 

Opposed to this view of one under bail not 


being privileged from service of process are sev- 
eral cases. Thus an Iowa case where a defend- 


ant out on bail was served while in attendance on 
a court for his trial, there is no distinction noted 








between civil and criminal cases. It was said: 
“The defendant was bound to be in attendance 
on court to avoid a forfeiture of his bond. He 
came also as a witness in his own behalf. His 
stay was not, unreasonable, and he should have 
been allowed to go hence from the jurisdiction 
of the court, which had been illegally invoked 
against him.” Murray v. Wilcox, 122 Iowa 188, 
%7 N. W. 1087, 64 L. R. A. 534, tor Am. St. Rep. 
3. 


In an Arkansas case it was said: “A person 
who has been brought within the jurisdiction of 
a court from another state upon a requisition as 
a fugitive from justice and has been tried or dis- 
charged as to the offense against him, is not sub- 
ject to arrest on a civil process until a reason- 
able time and opportunity has been given him to 
return to the state from which he was taken,” 
citing a number of cases. Martin v. Bacon, 76 
Ark. 158, 88 S. W. 863, 113 Am. St. Rep. 81, 8 
A. & E. Ann. Cas. 336. This principle excuses 
one from subpoena or simple summons. 


But an attorney coming into the state to at- 
tend to a case for his clients is not similarly priv- 
ileged. Greenleaf v. People’s Bank, 133 N. C 
292, 45 S. E. 638, 63 L. R. A. 499, 98 Am. St. 
Rep. 709. And even a defendant coming into a 
state in regard to a suit, in which he was a party 
and witness, which suit related to matters about 
which the suit in which he was summoned was 
brought, was held not to be exempt from process. 
Iron Dyke Min. Co. v. Iron Dyke R. Co., 132 Fed. 
208. It was said: “If the plaintiff has a cause 
of action against these defendants growing out 
of the acts committed to its injury in this state, it 
necessarily follows that they are not exempt from 
service while engaged in the commission of such 
acts. It is self-evident that an actionable wrong 
cannot exempt a party from service in an action 
in respect to it.” The reasoning here is some- 
what refined. 


But the distinction between parties to civil 
suits and defendants in criminal cases has been en- 
forced by many courts, as for example, Scott v. 
Curtis, 27 Vt. 762; Com. v. Daniel, 4 Clark (Pa.) 
49; Byler v. Jones, 22 Mo. App. 623; Moore v. 
Green, 73 N. C. 394, 21 Am. Rep. 470. 


And the privilege from being summoned in an- 
other suit is enforced in cases of fraud and de- 
ceit. Thus where a defendant has been decoyed 
into a state. Van Horn vy. Great Western Mfg. 
Co., 37 Kan. 523; Dunlap v. Cody, 31 Iowa 260, 
7 Am. Rep. 129; Townsend v. Smith, 47 Wis. 
623, 32 Am. Rep. 793; Vastine v. Bast, 41 Mo. 
293; Hill v. Goodrich, 32 Conn. 588; U. S. v. 
Rauscher, 119 U. S. 407, 30 L. ed. 425. 


It must be a judicial proceeding, however, upon 
which defendant is in attendance to exempt him 
from service of process. Thus a non-resident 
party to an action who comes into a state for the 
purpose of a sale made in a judicial proceeding. 
Greenleaf v. People’s Bank, supra. It was said: 
“The sale of the land although made under a ju- 
dicial decree was not such a judicial proceeding 
as would exempt a party interested from service 
of civil process. “Bisell was not before the court 
constructively nor was he doing anything | which 
could alter the decree of sale or affect in any 
manner the action of the commissioner who had 
been ordered to make the sale.” ; 
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ITEMS OF PROFESSIONAL 
INTEREST. 





BAR ASSOCIATION MEETINGS FOR 1914— 
WHEN AND WHERE HELD. 
Alabama—Montgomery, July 10 and 11. 
American Bar Association—Washington, D. 
C., October 20, 21 and 22. 
Colorado—Colorado Springs, probably July 9 
and 10. 
Georgia—Tybee Island, June 18, 19 and 20. 
Iowa—Burlington, June 25 and 26. 
Kentucky—Mammoth Cave, July 8, 9 and 10. 
Michigan—Flint, June 24 and 25. 
Minnesota—St. Paul, August 20, 21 and 22. 
Missouri—St. Louis, latter part of Septem- 
ber. 
New Hampshire—Probably Concord. June %7. 
New Jersey—Atlantic City, June 12 and 13. 
North Dakota—Grand Forks, September 15. 
Ohio—Cedar Point, July 7, 8 and 9. 
Vermont—Montpelier, October 6. 
West Virginia—Parkersburg, December 29 
and 30. 








CORRESPONDENCE 





GOOD FAITH OF INDEMNITY COMPANY IN 
ITS CONTRACT WITH INDEMNITEE. 
Central Law Journal Co. 


Gentlemen:—I note your two editorials ap- 
pearing on pages 181 and 235, respectively, of 
Volume 78 of your journal, and also note com- 
munication from Devlin & Devlin, of Sacramen- 
to, Cal., and your reply thereto, appearing on 
page 320 of Volume 78. 

I do not believe the suggestions contained in 
your article are sustained by the authorities, 
and I call your attention to the case of New Or- 
leans & C. R. Co. v. Maryland Casualty Co. (La.), 
88 So. 89, and St. Louis Dressed Beef & Pro- 
vision Co. v. Maryland Casualty Co., 201 U. S. 
173. 

Very truly yours, 
A. K. GARDNER. 

Huron, S. D. 

NOTE.—We have carefully examined the cases 
above cited and think that, if the Beef Co. case 
has any application to the question involved, it 
supports rather than opposes the view we take 
in the editorials referred to. It shows a case 
where an indemnity company refused to defend 
a suit upon the claim that its policy did not cover 
the accident or the claim, while the fact was it 
covered both. The assured thereupon compro- 
mised the suits and sued the company. 

Mr. Justice Holmes, in answer to the conten- 
tion that the assured should have defended the 
suit, said the contract provided the insurer was 
to do that, and it “by its refusal cut at the root 
of the mutual obligation and put an end to its 
right to demand further compliance with the 





supposed term of the contract on the other side.’ 
namely “to reimburse him assured) for loss 
actually sustained and paid by him in’ satisfac- 
tion of a judgment after trial of the issue.” 
The court elaborates this idea. 


In the Louisiana case it appears that the as- 
sured made known its desire to settle a claim 
for $800, and insurer refused. On the trial there 
was judgment for $1,300, but it does not appear 
what was the amount of insurance. At all 
events the insurer was held not liable for the 
$500 difference. The court said: “Where a 
party insurer declines to pay, as in this case, 
and it results, as here, in a difference of only 
$500, and it appearing, to use a common expres- 
sion, that the insurer had ‘a fighting chance’ in 
defending, we do not think there is ground to 
charge him with this difference.” 

Further the court says: “At any rate, to be 
on defending grounds the assured would have to 
prove not only that it protested against de- 
fending the suit, but that it absolutely declined 
to have anything to do with the defense.” All 
of this means, as we understand it, that insurer 
may not capriciously insist on an inadequate 
sum in settlement or against a plain right of re- 
covery and assured should do something more 
than merely urge or request a settlement—he 
must decline to assist in the defense. 

The case is rather unsatisfactory, but there 
seems the same undercurrent in thought as in 
the Beef Company case—the insurer must per- 
form its duty in a spirit of good faith, a thought 
much dwelt upon in editorial on page 235, supra. 

‘ EDITOR. 








HUMOR OF THE LAW. 


Roll up, roll up, young lawyers! 
An advertisement in last 


Now then! 
Here’s your chance! 
month’s papers:— 

“Mrs. F. is very anxious to obtain a divorce, 
but, unfortunately, has not the means. She 
would willingly act as housekeeper without re- 
muneration to any solicitor who would under- 
take the case.”—Law Notes (London). 


“May it please the court,” said a Yankee law- 
yer, before a Dutch justice who presided, “this 
is a case of great importance; while the Amer- 
ican eagle, whose sleepless eye watches over 
the welfare of this mighty Republic, and whose 
wings extend from the Alleghenies to the Rocky 
chain of the West, was rejoicing in his pride of 
place—” 

“Sthop dare! I say, vot has dis suit to do mit 
de eagles? Dis has notin’ to do mit de wild bird. 
It is von sheep,” exclaimed the judge. 

“True, your Honor, but my client has rights.” 

“Your gliant has no right to de eagle.” 

“Of course not; but the laws of language—” 

“What do I care for de laws of language, eh? 
I understand de laws of de state, and dat is 
enough for me. Confine your talk to de case.” 

“Well, then, my client, the defendent in this 
ease, is charged with stealing a sheep, and—” 

“Dat vill do! dat vill do! You gliant charge 
mit sthealing a sheep, just nine shillin’. De 
court vill adjourn.”—Case and Comment. 
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1. Attorney and Client—Authority of Attor- 
ney.—The authority of an attorney to act in a 
proceeding may be questioned, but not by an- 
swer.—Munhall v. Mitchell, Mo., 163 S. W. 912. 

2. Disbarment.—Statutes of limitations or 
limitations established by the court are not ap- 
plicable in disbarment proceedings.—People v. 
Phipps, Ill, 104 N. E. 144. 

3. Bankruptey—Attorney.—An attorney for 
whom another is substituted upon his client's 
bankruptcy stands in the same position as any 
other creditor respecting services not rendered 
in the action, except that he is entitled to a 
charging lien upon the papers in his hands.— 
Kraus v. Century Gas & Electric Fixture Co., 
145 N. Y. Supp. 1086. 

4. Concealment.—An order requiring a 
bankrupt to deliver property alleged to have 
been withheld from his trustee, should only be 
granted in case it appears that the bankrupt is 
physically able to deliver the property.—Ep- 
stein v. Steinfeld, U. S. C. C. A., 210 Fed. 236. 

6. Corporation.—The officers of a corpora- 
tion represent it, and may be required to sub- 
mit to an examination at the first creditors’ 
meeting in bankruptcy.—Powell v. Pangborn, 
145 N. Y. Supp. 1073. 


6. Discharge.—A materially false state- 
ment in writing, made by a bankrupt, of the 
assets and liabilities of a corporation of which 
he was president to a bank to obtain money 
on the corporation’s credit, which benefitted 
the bankrupt financially, held a valid ground 
of objection to his individual application for 
discharge.—In re Bleyer U. S. D. C., 210 Fed. 
391. 
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Exemptions.—Generally a trustee in 
bankruptcy can only allot to the bankrupt the 
property exempt under the state law, and there- 
after neither the trustee nor the bankruptcy 
court has any further authority over it, and 
creditors having lawful liens thereon must en- 
force them in the state court.—In re Cheatham, 
U. S. D. C., 210 Fed. 370. 





§8.——Practice.—A discharge in bankruptcy 
is not a defense to an action of trover, brought 
by a seller against the bankrupt to recover per- 
sonalty sold to the bankrupt under a contract 
retaining title until payment, where the pur- 
chaser has retained possession after such dis- 
charge, even though the seller may at the trial 
exercise his statutory privilege to take a mon- 
ey verdict.—Smith vy. Turner, Ga., 80 S. E. 993. 


9. Release.—Where a claim against a 
bankrupt for conversion arose out of bank- 
rupt’s wrongful acts which were practically 
larcenous, the bankrupt’s discharge would not 
constitute a release.—In re Arnao, U. S. D. C.,, 
210 Fed. 395. 


10. Willful and Malicious Injury.—If some 
of the members of a bankrupt firm wrongfully 
converted corporate stock so as to create a 
liability for “wilful and malicious injury to 
the property of another” the members of the 
bankrupt firm who did not participate in such 
wrongful acts are not released from liability 
for such debts by the discharge in bankruptcy. 
—Kavanaugh y. McIntyre, N. Y., 104 N. E. 
135. 


11. Banks and Banking—Burden of Proof.— 
Where it was shown that a certain check was 
procured from plaintiff by fraud, the burden 
was on the defendant bank, which received the 
check for collection and paid the proceeds to 
the holder with notice of plaintiff’s rights, to 
show that such holder was an innocent pur- 
chaser for value.—Arkansas Nat. Bank v. Mar- 
tin, Ark., 163 S. W. 795. 

12. Check.—Where a check is deposited in 
a bank to the credit of the payee’s general ac- 
count, the bank becomes the owner thereof and 
may sue the maker, on payment being refused 
on a mere claim of fraud, though the depositor 
had ample funds on deposit to cover the amount 
of the check.—Chrisman v. Lumberman’s Nat. 
Bank, Tex., 163 S. W. 651. 


13 Bills and Notes—Burden of Prodf.—In an 
action on notes procured by fraud, the burden 
is on plaintiff to prove that he took them in 
good faith in the usual course of business and 
paid value; this rule not being changed by 
Negotiable Instrument Act.—Ostenberg v. Kav- 
ka, Neb., 145 N. W. 713. ; 

14. Indorsement.—Where the maker of a 
note draws it to his own order, and then in- 
dorses and delivers it to another, it becomes 
in legal effect a note payable to bearer, and 
no written indorsement is necessary to pass 
title—Hale vy. Citizens’ Bank of Monette, Ark., 
163 S. W. 775. 


15. Place of Contract.—Where a note was 
given for a debt due the payee in connection 
with business done by it in Tennessee in viola- 
tion of law, the law of that state controls in 
determining its validity instead of the law of 
another state, where the note was made pay- 
able.—Orr’s Adm’r v. Orr, Ky., 163 S. W. 767. 

16. Brokers—Procuring Cause.—Where a 
real estate broker is the procuring cause of a 
sale, the fact that the principal conducted and 
concluded the negotiations with the purchaser 
did not bar the broker's right to commissions. 
—Ross v. Major, Mo., 163 S. W. 880. 

97. Reasonable Time.—If a contract au- 
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any time within which it must be made, the 
broker has a reasonable time to make it with 
due diligence.—Graf & Case Realty Co. vy. Lo- 
vell, Mo., 163 S. W. 877. 

18. Carriers of Goods—Forwarder.—A mere 
forwarder having no title to the goods or any 
right to make their delivery to its correspon- 
dent dependent upon the payment of a draft 
showed no damage, where the defendant car- 
rier showed delivery by the correspondent to 
the ultimate consignees; and hence could not 
recover for delivery to the correspondent be- 
fore payment of such draft.—Eytinge & Co. v. 
Atlantic Transport Co., 145 N. Y. Supp. 1054. 

19. Commerce—Measure of Damages.—Where 
a personal injury action was tried under the 
federal Employers’ Liability Act and not under 
the state law, the rule as to the measure of 
damages was as prescribed by the federal stat- 
ute and not by the state law.—Louisville & N. 
R. Co. v. Stewart’s Adm’x, Ky., 163 S. W. 7565. 

20. Monopoly.—The anti-trust laws of the 
state do not apply to transactions involving 
interstate commerce.—Dr. Koch Vegetable Tea 
Co. .v. Malone, Tex., 163 S. W. 662. 

21. Contracts—Arbitration.—Parties to a 
contract may make vyalid and - enforceable 
agreements to submit disagreements to a board 
of arbitrators composed of persons or tribunals 
other than the regularly organized courts.— 
Deibeikis vy. Link-Belt Co., Ill, 104 N. E. 211. 

22. Fiduciary Relation—-Where a confi- 
dential or tiduciary relation exists between the 
parties to a transaction, if the dominant par- 
ties secure an advantage therefrom, all such 
transactions alleged, in the absence of convinc- 
ing evidence that the confidence reposed has 
not been abused.—Mors vy. Peterson, Ill, 104 N. 
BE. 216. 

23. Mutuality.—Where a landlord agreed 
to purchase all the tenant’s kaflir corn except 
the amount the tenant wished to feed his teams, 
any want of mutuality was eliminated by the 
tender by the tenant of a definite amount be- 
fore repudiation by the landlord.—Stanley v. 
Sumrell, Tex., 163 S. W. 697. 

24. Non Est Factum.—The execution of a 
written instrument includes ,its delivery, ana 
hence in a suit thereon the court need not tind 
that it was delivered, where nonexecution was 
not raised by special plea of non est factum.— 
Guyer v. Union Trust Co. of indianapolis, ind. 
1u4 N. E. 82. 


26.——Nudum Pactum.—A subsequent agree- 
ment which is not a part of the original con- 
tract and is not supported by the consideration 
thereof or by a new consideration is a mere 
nude pact.—First Nat. Bank v. Nakdimen, Ark., 
163 S. W. 785. 

26. Public Policy.—A contract made by a 
corporation which owned a controlling interest 
in the stock of a manufacturing company with 
a third corporation of which it owned ali of 
the stock, by which it undertook to make the 
latter the exclusive selling agent for the pro- 
ducts of the manufacturing company, held con- 
trary to public policy and void.—Whitridge v. 
Mt. Vernon Woodberry Cotton Duck Co., U. S. 
w. C., 210 Fed. 302. 

27. Corporations—Forfeiture.—To forfeit a 


corporate franchise for misuser, the acts com- 
plained of must be detrimental to the public 




















welfare, and such as work or threaten substan- 
tial injury to the public, or amount to a viola- 
tion of the purpose for which the corporation 
was organized.—State on inf. of Wear v. Busi- 
ness Men's Athletic Club, Mo., 163 S. W. 901. 


28. Stockholders.—In a proper case a min- 
ority stockholder may maintain an action 
against the corporation and its board of di- 
rectors to wind up the corporate affairs, and 
for relief from fraud and mismanagement by 
the governing body of the corporation.—War- 
ner v. Bonds, Ark., 163 S. W. 788 

29. Criminal Law—Accessory.—An_ accessory 
after the fact is an accomplice.—Stevens v. 
State, Ark., 163 S. W. 778. 

30. Conspiracy.—Where it was claimed that 
defendant was a member of a conspiracy to de- 
fraud insurance companies, evidence that others 
in the conspiracy had perpetrated a series of 
other like crimes was admissible to show de- 
fendant’s guilty knowledge of the particular 
fire and of the criminal agency of the conspir- 
ator who caused it.—People v. Freeman, 145 N. 
Y. Supp. 1061. 

31. Corpus Delicti— While the corpus de- 
licti cannot be established solely by the con- 
fessions of accused, complete proof of the cor- 
pus delicti, independent of the confession, is not 











necessary.—People v. Harrison, Ill, 104 N. E 
259. é 
32. Election.—Primarily the right to com- 





pel the state to make an election in a criminal 
prosecution, when evidence of several criminal 
acts are put in evidence, rests in the sound dis- 
eretion of the trial court.—State v. McKinney, 
Mo., 163 S. W. 822. 

33. Motive.—In a prosecution for the mur- 
der of a girl in attempting to have sexual rela- 
tions with her, evidence of other improper 
transactions in which accused took part with 
other women was admissible to show motive 
and design, and as tending to show the identity 
of the criminal.—Frank v. State, Ga., 80 S. E. 
1016. 

34. Restitution.—In a prosecution for lar- 
eeny in obtaining money by a fraudulent check, 
the defense being innocent intent, defendant 
was entitled to show any restitution actually 
made, but he could not show that he contem- 
plated makine restitution.—People v. Pindar, 
N. Y., 104 N. E. 133. 

35. Customs and Usages—Banks.—In an ac- 
tion against a bank for negligence in failing to 
make a collection, evidence of a custom or usage 
of banks in handling, for collection, checks 
drawn upon banks situated in other cities than 
that in which the defendant bank was located 
was admissible.-—Youmans Jewelry Co. v. Black- 
shear Bank, Ga., 80 S. E. 1005. 

36. Death—Eyewitnesses.—Where there were 
no eyewitnesses, plaintiff must establish the 
exercise of due care of deceased by the highest 
proof of which the case was capable, and could 
not rely merely upon the instinct of self-pre- 
servation to establish due care.—Newell v. 
Cleveland, C., C. & St. L. Ry. Co., Ill, 104 N. 
E. 223. 

37. Marriage of Widow.—In an action for 
the wrongful death of a freight conductor 
brought for the benefit of his widow and child, 
the remarriage of the widow should not be con- 
sidered in assessing damages.—Wabash R. Co. 
v. Gretzinger, Ind., 104 N. E. 69. 

38. Deeds—Delivery.—Father’s delivery to 
children of a list corresponding with deeds 
which he had executed to them and left with a 
banker to be delivered after his death, with di- 
rection to present the list and get the deeds 
after his death, held not to constitute a sym- 
bolical delivery of. the deeds.—Linn v. Linn, 
Ill, 104 N. E. 229. 

39. Fiduciary Relation.—A “fiduciary rela- 
tion” exists for the purpose of setting aside a 
conveyance for fraud, where a confidence is 
reposed on one side and domination and in- 
fluence is exerted by reason thereof on the oth- 
er.—Mors v. Peterson, Ill., 104 N. E. 216. 

40. Dtworee—Alimony.—After the granting of 
an absolute divorce to a wife, she cannot obtain 
an order requiring the former husband to pay 
alimony.—Hall v. Hall, Ga., 80 S. E. 992. 

41. Easements—Burden of Proof.—The bur- 
den of proof rests upon one asserting @ pre- 
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scriptive right of way over another’s land to 
show that the owners of the servient estate 
were free from legal disability during the pre- 
scriptive period.—West v. City of Houston, Tex., 
163 S. W. 679. 


42. Exeeutors and Administrators—Surety.— 
The surety on an administrator’s bond is not 
liable for the administrator’s obligation to pay 
money illegally borrowed or for money tortiously 
obtained by the administrator, though used for 
the benefit of the estate—Bank of Newton 
ged v. American Bonding Co., Ga., 80 S. E. 
1003. 


43. Exemptions—Insurance Policy.—Proceeds 
cf a claim under an accident insurance policy 
for loss of wages by the insured while he was 
incapacitated from illness held not “current 
wages,” exempt from garnishment, though the 
premiums on the policy were paid by exempt 
wages.—Mitchell y. Western Casualty & Guar- 
anty Ins. Co., Tex., 163 S. W. 630. 


44. Gifts—Checks.—Where checks are drawn 
as a gift, the drawer may stop payment; the 
gift not being executed until the checks are 
cashed.—Meyer v. Meyer, Miss., 64 So. 420. 


45. Guaranty—Consideration.—It is essential 
to the validity of a guaranty contract that it 
be supported by a sufficient consideration, con- 
sisting of either a_ benefit to the principal debt- 
or guarantor, or of a detriment to the guaranty. 
—First Nat. Bank v. Nakdimen, Ark., 163 S. W. 


785. 


46. Homestead—Alimony.—Where a decree of 
divorce and for the payment of alimony is 
granted a wife, the derelict husband cannot 
defeat the collection of alimony by remarrying, 
and claiming the benefit of the exemption law. 
Winter v. Winter, Neb., 145 N. W. 709. 


47. Separate Tract.—Where the lot on 
which lives a person claiming an exemption is 
separated from a second tract by other land, the 
homestead exemption will not be allowed on the 
second tract.—Tinney v. Vittus, La., 64 So. 467. 

48. Husband and Wife—Tenants in Common. 
—A husband’s possession of property after pur- 
chasing an invalid tax title to property held by 
his wife as tenant in common could not be ad- 
verse as to the wife while he and she lived on 
the premises.—Biggins v. Dufficy, Ill., 104 N. E. 
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49. Indemnity—Contract.—A provision in an 
indemnity bond that the vouchers and other 
proper evidence showing loss and payment by 
a surety company should be conclusive evidence 
(except for fraud) of the fact and amount of 
the indemnitor’s liability was valid.—lIllinois 
Surety Co. v. Maguire, Wis., 145 N. W. 768. 

50. Innkeepers—Definition.—The words “inn- 
keeper” and “hotel keeper” are synonymous, but 
each is distinct from “boarding house,” in that 
the innkeeper may not select his guests, while 
the boarding house keeper entertains those who 
enter under contract for entertainment at a 
specified rate for a specified time.—McClaugh- 
erty v. Cline, Tenn., 163 S. W. a 

51. Infants—Disaffirmance.—While an infant 
on disaffirming a contract must restore what he 
has received under it, if he still has it, he need 
not do so where he has wasted or spent it.— 
Gray v. Grimm, Ky., 163 S. W. 762 

52. Guardian ad Litem.—Where infants in- 
terested in trust property were hefore the-court 
and were represented by guardian ad litem, it 
was not necessary to issue a new summons 
against them upon the filing of supplemental 
and amended bills.—Packard v. Illinois Trust 
& Savings Bank, Ill., 104 N. E. 276. 

53. Injunction—Patents.—Anh injunction will 
be granted to restrain the owner of a patent 
from attempting to enforce his rights by ter- 
rorizinge the trade or customers of competitors 
through a succession of threats which he never 
attempts to carry out.—Atlas Underwear Co. v. 
Cooper Underwear Co., U. S. D. C., 210 Fed. 347. 

54. Suit at Law.—A bill for an injunction 
may be entertained in equity before the com- 
mencement of a suit at law, pending such suit, 
or after its decision by the highest law tri- 
buneal.—Charman v. American Surety Co., Ill. 
104 N. E. 247. 

55. Insurance—Change of Condition.—The 
mere rendition of a judgment against the own- 











er of insured property does avoid the policy, 


under a condition providing that it should be 
void if any change should take place in the 

interest, title, or possession of the insured.— 

gee | v. People’s Nat. Fire Ins. Co., Ill. 104 N. 
. 188. 





56. Forfeiture.—The failure to communi- 
cate to the insurance company upon insuring a 
sanitarium the fact that the cook, because of a 
mere personal grievance against the manager, 
threatened to burn the sanitarium would not 
avoid a policy as a concealment of a material 
fact concerning the subject of the insurance.— 
Washington Fire Ins. Co. v. Cobb, Tex., 163 S. 
Ww. 


57. Provisions of Policy.—The requirement 
that insured keep an account of cash sales held 
substantially complied with where he kept in- 
ventories of purchases, an account of credit 
sales and collections, deposited the cash book 
received, and kept a bank account on his books. 
—Queen of Arkansas Ins. Co. v. Malone, Ark., 
163 S. W. 771. 

58. Bepaneatng—intent.vhe crime of kid- 
napping is complete when the person is seized 
and carried off with the intent of holding for 
ransom, and a change of intention is no defense. 
—People v. Harrison, Ill, 104 N. E. 259. 

59. Landlord and Tenant—Estoppel.—Where, 
after a landlord’s refusal to repair a house, the 
tenant remains three or four months, though 
she has rented by the month, and is made sick 
by its unsanitary condition, she cannot recover 
from the landlord for her sickness.—Clements 
v. Blanchard, Ga., 80 S. E. 1004. 

60. Lis Pendens—Recorded Title-—Where 
prcperty had been conveyed before suit was 
commenced, a notice of lis pendens could not 
affect plaintiff's rights, even though the con- 
veyance was not recorded until after suit was 
commenced.—Hathaway v. Ernest A. Arnold 
Land Co., Wis., 145 N. W. 780. 

61. Mandamus — Prerogative Writ.—While 
the writ of mandamus has lost some of its high 
prerogative quality, it is so far a discretionary 
writ that it should be denied if, in the sound 
judicial discretion of the court, it appears in- 
expedient to issue it.—State ex inf. Barker ex 
rei. Kansas City v. Kansas City Gas Co., Mo., 
163 S. W. 854. 

62. Master and Servant—Assumption of Risk. 
—Even a minor employe may assume the risk 
of dangers which one of his age and discretion 
should comprehend.—Lagler vy. Roch, Ind., 104 
N. E. 111. 

63. Assumption of Risk.—A servant -does 
not assume the hazard of being sent into a 
place which appears safe, but is in fact dan- 
gerous.—Mitchell v. William L. Morrison Co., 
Mass., 104 N. E. 287. 

64. Inspection.—An employer may be liable 
for an injury to an employe caused by a failure 
to inspect at reasonable intervals the machin- 
ery, ways, and appliances, though he had no 
actual knowledge of the defect causing the in- 
oe lee gma v. Dare Lumber Co., N. C., 8 

. EB 

65. Promise to Repair.—Where a servant 
complains of defects in machinery, and 1s in- 
duced to continue the work by a promise to re- 
pair, the master assumes extraordinary risk 
pending fulfillment of the promise, whether the 
defect is latent or patent.—Inland Steel Co. v. 
Gillespie, Ind., 104 N. E. 76. 

66.—Respondeat Superior.—Where the seller 
of an automobile agreed to furnish a driver to 
instruct the buyer in its use, the seller is liable 
for the driver’s negligence in operating the ma- 
chine, even though it belonged to the buyer.— 
Buick Automobile Co. v. Weaver, Tex., 163 S. W. 

67. Mortgages—Future Debts.—A mortgage 
ean be given to secure future debts.—Tinkhan 
v. Wrights, Tex., 163 S. W. 615. 

68. Note.—the indorsement of a note or- 
dinarily carries with it the mortgage securing 
it—-McClure v. American Nat. Bank of Pensa- 
cola, Fla., 64 So. 427. 

69._—-Sales.—__ When a mortgagor makes suc- 
cessive sales of different portions of the mort- 
gaged premises, and subsequent purchasers 
have either actual or constructive notice of 
nrior sales, equity will require the tracts of 
land to be sold in the inverse order of their 
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alienation when the mortgage lien is foreclosed. 
—Powell v. Stephens, Tex., 163 S. W. 672. 

70. Municipal Corporations — Assessments.— 
The tracks, franchise and right of way of a 
street railway company constitute property, 
which may be benefited by a street improve- 
ment and required to bear a just proportion 
of the cost of the improvement.—City of Anna 
v. Northern, Ill, 104 N. E. 171. 

Fi. Ordinance.—It is competent for a city 
council by a single ordinance to declare a com- 
pilation of ordinances or proposed ordinances 
in force. in the absence of statutory prohibition. 
=—_— R. Co. v. Gretzinger, Ind., 104 N. E. 
69, 

72. Negligence—Evidence.—On the issue of 
negligence and the performance of omission of 
an act, evidence of the ordinary practice or us- 
ual custom, if any, of ordinarily prudent and 
intelligent persons, in the performance under 
the same or like circumstances of the same or 
like acts, is competent.—Owl Creek Coal Co. v. 
Goleb, U. S. C. C. A., 210 Fed 209. 

73. Proximate Cause.—‘‘Proximate Cause” 
does not necessarily mean that which is last in 
time or place, but means that which is the pro- 
curing and efficient cause of the accident, and 
indicates, rather, nearness in causal relation.— 
Grigsby & Co. v. Bratton, Tenn., 163 S. W. 804. 

74. Proximate Cause.—Where two causes 
result in an accident, the question which is the 
dominant or proximate cause is ordinarily for 
the jury.—Wabash R. Co. v. Gretzinger, Ind., 
104 N. E. 69. 

75. Partnership— Action Against. — Where 
plaintiffs sued father and son as partners and 
failed to establish the partnership, plaintiffs 
were nevertheless entitled to recover against 
the son on proving a cause of action against 
him.—tTirry v. Hogan, Mo., 163 S. W. 873 

76. Torts.—The members of a copartnership 
are civilly liable for torts committed by any 
member of the firm in the course of the partner- 
ship business, though they have no knowledge 
a? - eet v. McIntyre, N. Y., 104 N. 

- 135. 

77. Principal and Agent—Scope of Agency.— 
Where an agency exists, those who deal with 
the agent must ascertain the extent of his au- 
thority.—Queen of Arkansas Ins. Co. v. Malone, 
Ark., 163 S. W. 771. 

78. Termination of Agency.—Where plain- 
tiff was engaged to sell goods on a commission, 
his contract specifying no length of time for its 
continuance, it was terminable at any time, 
subject to the limitations that the termination 
should be in good faith, and not to defraud 
plaintiff out of commissions.—Greenspan y. Mil- 
ler, Ark., 163 S. W. 776. 


79. Process—Exemption from—A nonresident 
creditor coming into the state to attend a.cred- 
itors’ meeting before the referee in bankruptcy 
is exempt from civil process.—Powell vy. Pang- 
born, 145 N. Y. Supp. 1073. 


80. Railroads—Charter Powers.—A railroad 
corporation organized under the General Rail- 
road Act may exercise only part of its charter 
powers, and an agreement that it shall use its 
right of way only for passenger travel is valid. 
—Metropolitan West Side Electric Ry. v. City 
of Chicago, Ill, 104 N. E. 165. 

81. Release—Joint and Several Liability.— 
Where a note was the joint and several obliga- 
tion of the makers, the release of one of them 
did not operate as a release of the others.— 
Tinkham v. Wright, Tex., 163 S. W. 615. 

82. Sales—Order and Acceptance.—While an 
order must be accepted to become binding, it is 
not necessary that acceptance be in writing.— 
ane v. Edward Thompson Co., Ind., 104 N. E. 


83. Conversion.— Where a sale of chattels 
has been completed, and the seller fails to de- 
liver, the buyer may sue for the conversion.— 
Johnson v. Miller, Tex., 163 S. W. 592. 

84. Misbranded Drugs.—Where misbrand- 
ed drugs were sold, and the buyer was prose- 
cuted for offering same for sale, held, the seller 
will be required to take the drugs back and 
credit the buyer with the price thereof.—Hes- 
ene Co. v. Harley Drug Co., Neb., 145 


























85. Searchers and Seizures—W orkmen’s Com- 
pensation Act.—Workmen’s Compensation Act, 
elective in its application, which by section 10 
requires the parties to submit to arbitrators all 
evidence within their possession or control, and 
authorizes such arbitrators to direct an exam- 
ination of the employe by a regular physician 
or surgeon, held not invalid as authorizing an 
unreasonable search and seizpre.—Deibeitis v. 
Link-Belt Co., Ill, 104 N. E. 211. 


86. Street Railroads—Proximate Cause.—A 
street railroad company is liable for loss to a 
property owner occasioned by its negligence in 
running over and cutting fire hose while the 
fire department were fighting the fire on his 
premises.—Louisville Ry. Co. v. Cunningham, 
Ky., 163 S. W. 764. 


87. Proximate Cause.—Where defendant 
operated a street car down a grade so that it 
was derailed ang struck a telephone pole which 
was thrown against plaintiff's gate, which 
struck plaintiff, defendant’s negligence was the 
proximate cause of plaintiff's injury.—Louis- 
ville Ry. Co. v. Sweeney, Ky., 163 S. W. 739. 


88. Tenancy in Common—Estoppel.—Where 
one tenant in common purchases an incum- 
brance on the common estate, he holds it in trust 
for his co-tenant, to the extent of the latter's 
interest, upon his contributing a just proportion 
of the amount of the incumbrance.—Becker Vv. 
Becker, Mo., 163 S. W. 865. 

89. Trusts—Jurisdiction of Courts.—Where 
exigencies arise after a testator’s death which 
would practically defeat a trust created by it, 
equity has jurisdiction to make such provisions 
as the testator would have made had he con- 
templated the changed conditions.—Packard v. 
Illinois Trust & Savings Bank, Ill, 104 N. E. 
276 

90. Voluntary Promise.—One who has se- 
cured title to land under an oral agreement that 
it® shall be resold, and the profits divided with 
another who aided in the purchase, cannot suc- 
cessfully claim that his promise was merely vol- 
untary.—Brodgen v. Gibson, N. C., 80 S. E. 966. 

97. Vendor and Purchaser—Marketable Title. 
—A purchaser is entitled to a marketable title, 
and will not be compelled to take property the 
possession of which he may be obligated to de- 
tend.—Cerf vy. Diener, N. Y., 104 N. E. 126. 

92. Wills—Attestation.—If, when a testator 
made his will, he could not have seen the at- 
testing witnesses sign, on account of an ob- 
struction to the view, and, by reason of his en- 
feebled condition, he could not have placed 
himself in a position to see them sign, the at- 
testation was not good.—Gordon v. Gilmer, Ga., 
80 S. E. 1007. 

93. Form of—Where an alleged will was 
in form of a letter addressed to the banker, its 
effect was not defeated because it was not de- 
livered to the addressee and’ no attempt was 
made to enforce it during testator’s life.——Mur- 
phy v. Clancy, Mo., 163 S. W. 915. 

94. Lost Will.—The contents of a lost 
will cannot be proved by testator’s declarations 
alone; they being admissible only to corrobor- 
ate evidence of other witnesses testifying from 
their own knowledge as to the contents of the 
will.—Griffitth v. Higinbotom, IIl., 104 N. E. 233. 

95. Precatory Words.—A trust will not be 
imposed on an estate absolute in terms or upon 
its holder by precatory words in a will, unless 
it clearly appears from the terms of the will 
and the circumstances relevant to its construc- 
tion that testator intended that such words be 
i. ~ iepataraaze v. Strickland, N. C., 80 8S. 

. 961 

96. Revocation.—Marriage alone will not 
cause a revocation by operation of law of a pre- 
nuptial will of a man.—-Herzog v. Trust Co. of 
Easton, Fla., 64 So. 426. 

97. Testamentary Capacity.—The test of 
testamentary capacity is not whether testator 
had sufficient mental capacity to transact ordi- 
nary business, but whether he has sufficient 
mind and memory to understand the business 
in which he is then engaged, which is a lower 
degree of capacity than is required to transact 
 eccsaiiaaai aa v. Belson, Ill, 104 N. E. 
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